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MISUSE OF DRUGS AMENDMENT (SEARCH POWERS) BILL 2016 
Second Reading 

Resumed from 7 September. 

HON LYNN MacLAREN (South Metropolitan) [11.51 am]: I rise to put on the record some of the Greens’ 
concerns with the Misuse of Drugs Amendment (Search Powers) Bill 2016. The bill will provide 
Western Australia Police with additional legislative powers to conduct targeted searches for prohibited drugs and 
contains new targeted search powers for police officers. Two new search powers are proposed. One will allow 
for searches of vehicles in designated drug transit areas and the other will allow searches in distribution centres 
of courier companies. These changes mean that in designated drug transit areas, police officers will be able to 
search a vehicle without having to first demonstrate reasonable suspicion; they do so now before searching 
a vehicle. If an initial search produces evidence of illegal drugs, that can trigger the search of a person. This 
legislation in itself does not apply to people. Police can designate drug transit areas of up to five square 
kilometres and there can be no more than three areas in force at any one time. The metropolitan region is 
exempt. For delivery premises, there is a similar manner of operation to designated drug transit areas, but that 
will apply to delivery premises of companies, such as Toll and other courier companies, but will exclude 
Australia Post because it is covered by federal law. Police will be able to search delivery premises without 
reasonable suspicion; and, if they find anything, it will trigger other search powers. 

I thank the Minister for Commerce for the briefing that was provided to us. It was very helpful to us in 
examining the proposed powers. There was a room full of police and legal officers, so there was no shortage of 
advice when examining the proposed amendments. 

I also sought comment from stakeholders, in particular the Law Society of Western Australia. It forwarded us 
a letter detailing its concerns with the bill. Broadly, the bill will remove the requirement for independent 
authorisation for the granting of powers to detain and search. As it now stands, the police must first gain 
a warrant from a justice of the peace or a judicial officer. This bill will give that power to another member of the 
police. The Law Society suggests that there are other ways to speed up the warrant process that would still 
enable independent review while allowing for a quick turnaround for the use of a warrant. It is also concerned 
about repeat warrants and the lack of consultation. 

In my second reading contribution I want to quote a couple of paragraphs from a letter from the Law Society’s 
president, Elizabeth Needham, because I found her description of the bill and how it will impact on the rights of 
citizens to be a most clear description. It states — 

This Bill contains a significant fundamental change to the balance that has traditionally been struck 
between the power of the police and the rights of citizens to be free from the arbitrary exercise of police 
power infringing upon their right to go about their day to day existence unhindered. 

The Law Society’s issues with the bill include — 

Who authorises the warrants? 

With limited exceptions, the exercise of the power by a police officer to detain and search the property 
of an individual has traditionally been limited by a requirement to first obtain authorisation, in the form 
of a warrant, from a Justice of the Peace or judicial officer, who has been satisfied that the same is 
reasonably necessary, based upon evidence verified by a police officer that he or she holds a reasonable 
suspicion of the commission of a criminal offence. 

Those exceptions to independent authorisation of the use of the power to detain and search are limited 
to circumstances in which immediate action is needed for the protection of the public or to prevent the 
destruction or concealment of evidence in a serious case. In each case the police officer is still required 
to hold a reasonable suspicion and pertains to specific individuals—rather than a general area and the 
public at large as is the case in the Bill. 

This Bill eliminates any requirement to have any independent supervision of the exercise of such 
a power and transfers that power from a Justice of the Peace or judicial officer to another member of the 
Police. It is an unjustifiable shift in the power balance between the police and the citizens of the State 
by removing one of the protections against the use of power being abused. This is no slight on our 
Police force. These protections and checks and balances work both ways. 

Both of the proposed new warrants/authorisations transfer the power of granting the warrant from either 
a Justice of the Peace or a judicial officer to a ‘Senior Police Officer’, which is defined as someone 
holding the rank of Superintendent or above (including acting in the role). 
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This Senior Police Officer is not an independent reviewer of the material to support the warrant and 
therefore this is of serious concern. 

The Explanatory Memorandum does not provide any reasonable justification for this change. If there 
is concern about the contents of the warrant/authorisation being sensitive material and there is 
evidence or a reasonable suspicion that the Justice of the Peace has not kept this information 
confidential then the process could be streamlined with judicial officers. A good example is the 
Commonwealth Telecommunications Warrants where the documents can be supplied electronically 
and the application dealt with (in that case) by a Supreme Court Justice by telephone. 
Further if there were instances where search warrants had been unable to be obtained or obtained in 
a timely fashion to the detriment of the public then it would be reasonable to expect that this would 
have been complained of by the Police and gained appropriate media attention or raised when 
introducing the Bill. It was not. 
The Law Society is aware of no such issues having been raised. Nor does it seem that there is any 
evidence, if the latter had been an issue, of options being discussed with the Justices of the Peace 
Association or with the Director General of the Department of the Attorney General (who deals with 
applications for and manages the list of Justices of the Peace) to arrange appropriate rostering of their 
services. In any event, had they been raised then as already stated, streamlining of the process can occur 
without putting the Police in charge of overseeing their own powers in this regard. 
Repeat warrants 
The Law Society is concerned about whether the sections intended to limit the repeating or over use of 
the newly proposed authorisations do or are capable of achieving their intended purpose.  
In his reading of the introduction presumably provided by the Police Minister to the Second Reading of 
the Bill … it was the intention of the Bill to only allow for three consecutive warrants/authorisations. 
Unlike random breath and drug testing which involves a not dissimilar stop and coercive power, these 
warrants/authorisations remain in one location for up to two weeks at a time and longer by virtue of the 
power to extend each authorisation. 
Sections 20B(6) and 20C(5) at their widest can be read to mean that if there are three such 
authorisations in force in the State, then another one cannot be issued? 
Alternatively these same provisions could be read so that the proposed limitation would only apply if 
the authorisation was for the identical area. Therefore it would be possible to have overlapping 
authorisations, which would significantly increase the number of authorisations that may cover the 
same street—not the 3 assumed by the explanation presented at its introduction to each House. 
In addition the limitation on how many times the Police can obtain such an authorisation over the same 
or part of the same area is important to limiting any adverse affects to the freedom of movement of our 
citizens to go about their ordinary business. However, the clear wording of sections 20B(6) and 20C(5) 
is that there cannot be three current authorisations at any one time. 

That is not the same thing as having three consecutive warrants and is at odds with what was expressed in the 
second reading speech. 
I felt it was very important to put that on the record because, as the Law Society of Western Australia advised 
me on 14 September, it was not consulted in the development of this bill. In response to my consultation with the 
Law Society, I understand that it has advised the opposition and the Attorney General about its concerns. This, of 
course, was after the bill had been passed in the Legislative Assembly. I feel that in my time in this Parliament, 
the Law Society has been very helpful in my analysis of bills of this type. As a matter of course, in my work 
I consult with the Law Society of Western Australia. The Law Society has subsequently contacted others in this 
place to express the same concerns. 
Hon Kate Doust: Not us. 
Hon LYNN MacLAREN: The Law Society has not said whom it talked to from the opposition. Part of the letter 
states — 

… we have taken the liberty of also providing our view to both the Government and the Opposition for 
their consideration … 

The point is that this is very late in the day. This bill has already been thoroughly canvassed in the other place. 
As far as I know, these issues have being raised only at this point. I hope that the government takes these to heart 
and considers whether the concerns raised by the Law Society are serious enough to perhaps trigger an additional 
amendment to the legislation. Less than one day remains in this term of government. We obviously do not have 
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a lot of time to work on this matter, but I felt it was really important to raise it at this point. I look forward to 
hearing the Attorney General’s response to it. I will of course at this point provide this letter that I received to the 
opposition and also to the Attorney General should he wish to learn about these matters. I have put it on the 
public record so that long into the future we can see the concerns raised by the Law Society. 

The Greens clearly acknowledge the far-reaching problems associated with drugs in Western Australia. We 
sympathise with police who are trying to stem the tide of drugs into WA. It would be fair to say that in the 
briefing I was very supportive of the proposed methods that were put forward. However, in hindsight and in light 
of the Law Society’s concerns, I am now opposing this legislation. The reason I oppose the legislation is that the 
bill unnecessarily limits the rights of citizens when the same result can be delivered through different means. 

We all acknowledge that there is a drug-use problem but we differ on the solution to these problems. Treating 
drug use as a criminal matter rather than a health matter clearly is not working. A greater emphasis needs to be 
on reducing the number of people who use drugs in the first place through the provision of initiatives that seek to 
address the root causes for why people use drugs in the first place. This bill does not target individual drug users; 
it targets the supply of drugs through the transport and distribution system. It is a great step forward even along 
those lines because it is looking at cutting off supply. However, we need to put in a stronger effort to reduce 
demand, and it is not the first time I have said this in this house. Reducing demand is about drug treatment and 
stopping addiction from occurring in the first place. It is also about putting adequate efforts into helping people 
who are already addicted. In the new Parliament, I look forward to bills in that vein and to seeing more resources 
dedicated to that aspect of controlling drugs in Western Australia. I want to flag now that the government’s firm 
intention should be to look at stopping the terrible impacts of drugs through those measures. Although the 
measure before us is a good step in the right direction, it clearly raises some very serious concerns about our 
rights as citizens. We do not want to tip the balance so far that our individual freedoms as citizens are curtailed 
as we go about our daily work. No-one should be under any misapprehension that this is a continuing trend in 
society. Society’s behaviour has changed—for example, all the extra security measures that have been put in 
place at the airport and all the searches and scans that we subject our bodies to because of the potential threat of 
violence. This bill is about setting up zones that are basically a wildcard for a search warrant. Each time we look 
at curtailing people’s freedoms, it is important that it is done very cautiously and that we ensure that checks and 
balances are in place. This bill does not yet have those checks and balances in place. 

I will oppose the bill at the conclusion of the second reading, and I look forward to hearing the 
Attorney General’s response to this. The Law Society has clearly pointed to a way forward to reach a win–win 
situation—that is, by adding some elements to this bill and to the proposed procedure. That will add that check 
and balance to ensure that we not only curb the distribution of drugs, but also maintain the freedoms of citizens 
who are not behaving in a criminal manner. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [12.09 pm]: I indicate that 
the opposition will support the Misuse of Drugs Amendment (Search Powers) Bill 2016. There was extensive 
debate in the other place about this legislation. After listening to Hon Lynn MacLaren, I will agree to disagree 
with her on a couple of points about the impact on individuals. Sometimes a decision has to be made for the 
greater good of the community. On this occasion, this bill seeks to deal with some of those issues by giving new 
search powers to police. We are all fully aware of the growing impact of drugs upon our community. We read on 
a regular basis quite horrific stories on the growing use of drugs amongst our young people, particularly 
methamphetamine. This will be about the fifth misuse of drug legislation that the government has introduced in 
the last few years. The complexity of that is that drug dealers get more creative about how they develop and 
distribute drugs. Unfortunately, they make them exceedingly affordable so they can tap into more markets and, 
regardless of which government is in place, the government is constantly trying to make up the distance to try to 
deal with these changes and tighten the processes to make it more difficult for these people to operate. We 
recently saw headlines in The West Australian about water tests that found a high rate of drug residue in our 
water system. It is quite scary, firstly, that they are testing our community water systems to find the drug levels, 
and, secondly, that such a high level of residue was found. As a community, we need to focus on that issue. It is 
a tough gig for police to deal with those issues. As a parent—I imagine it is the same for all members in this 
chamber who are parents of young children, young adults or even older adults—having their children coming 
into contact with illicit drugs in any way, shape or form is at the forefront of their mind and is a great concern. 
As a parent I bless every day that I do not have to deal with those matters, but a lot of people in the community 
do, and it is shattering and life-changing. Sometimes the government has to take a much harder line to try to 
prevent those sorts of negative arrangements from occurring. 

As I said, this legislation is part of a multiple package of misuse of drugs bills that we have dealt with, and this 
one is exclusively around search powers. I appreciate that the government has had to bring in this bill because 
currently the majority of police powers are contained in the Criminal Investigation Act 2006 and the 
Misuse of Drugs Act 1981. Currently, under the Criminal Investigation Act, police officers have the power to 
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enter a place, stop and enter a vehicle, and stop and enter and search a vehicle provided that the reasonable 
suspicion requirement is satisfied before the use of that. That information is referenced in the second reading 
speech. Under the Misuse of Drugs Act, a police officer may stop, detain and search a vehicle if a police officer 
reasonably believes that the person in possession of the vehicle possesses a “thing” suspected of being used in 
the commission of an offence. On this occasion we will not have an extended debate on how we define a “thing”; 
we have moved beyond that. The current legislative scheme is limiting because powers in the 
Criminal Investigation Act and the Misuse of Drugs Act have to satisfy a reasonable requirement on the part of 
the police officer about a particular vehicle, place or person in order for the police officer to exercise the powers. 
I imagine that would be complicated for the police officer. I am not too sure how we would train a police officer 
to make that kind of decision. I am not saying that in a negative way. 
Hon Michael Mischin: I am sorry; I missed the start of that sentence. 
Hon KATE DOUST: I was talking about the current requirement under both the Criminal Investigation Act and 
Misuse of Drugs Act that a police officer must have a reasonable suspicion before they can stop a car. I am 
saying the difficulty for police is how they form that reasonable suspicion and how we train them to form that 
reasonable suspicion. It must be a heat-of-the-moment decision to form that view. It is not as though somebody 
is driving around with a red flag saying, “I have drugs in the boot or on my person.” I imagine as it stands 
currently it is a bit complicated for the police and they probably miss opportunities to stop and search where they 
could quite possibly have found drugs, but because they may not have enough information to form that 
reasonable suspicion that prevents them from doing so. 
Hon Michael Mischin: We had that challenge, you might recall, with the stop-and-search laws, where you 
might have a number of people and the fair bet might be that they are carrying weapons, but you have no real 
basis for any particular person to be searched. The member is quite right; it takes an element of judgement. The 
trick being not only to have a suspicion, but it must be based on reasonable grounds. 
Hon KATE DOUST: The Misuse of Drugs Amendment (Search Powers) Bill 2016 that we are dealing with 
today will provide Western Australia Police with additional legislative powers to conduct targeted searches for 
people with drugs. The bill proposes to insert new part 4A into the Misuse of Drugs Act 1981 that will contain 
new targeted search powers for police officers. One of the two new search powers proposed will allow searches 
of vehicles in designated drug transit areas, and the other will allow searches in distribution centres of courier 
companies. The power to search vehicles in designated drug transit areas is based on powers contained in 
South Australian and Northern Territory legislation. 
I note that that the second reading speech refers to some exercises that were run by Australian Border Force in 
the Australia Post Perth Gateway facility. It is interesting that this has been done, and I read that with a bit of 
keenness because my father worked around the state in Australia Post for 46 years. I recall on a number of 
occasions him coming home talking about interesting parcels that had come through and police being involved in 
certain circumstances. I do not recall drugs, but I recall him talking about other types of products that were 
dodgy and the way the police had followed the parcel to its destination. As I said earlier, the difficulty with 
dealing with people who are trying to get a variety of drugs out to the market is that it is obviously a lot more 
sophisticated than it was 20, 30 or 40 years ago when people might have been selling a bag of dope or whatever 
in a pub or a park—or on Berwick Street outside the IGA, which I have seen on a couple of occasions as I was 
passing by. 
Hon Michael Mischin: Did you come to a reasonable suspicion? 
Hon KATE DOUST: I did have a pretty good reasonable suspicion, and given the image of the bloke doing the 
deal I decided to keep going. 
We have heard stories of people bringing drugs into the country or the state that are concealed in ships. In one 
example, they were disguised as terracotta tiles that came in from Mexico. There have been parcels going 
through the mail. The fact is that these drugs are not necessarily in large format, but quite often in the form of 
liquid that has been dried out or in small tablet form, so they are a lot lighter and more portable, and a lot easier 
to conceal and transport in smaller packaging. Postal facilities would have to have appropriate tracking 
mechanisms, and I imagine most would have X-ray facilities or other types of machinery to examine the post and 
the nature of the product. Although my colleague is concerned about the rights of the individual and the impact 
on the individual of these search powers that will be added, I am satisfied that the parameters for the transit area 
and also the areas for the courier-type companies’ facilities have been quite clearly defined in this bill. I used the 
post office example because that is the most obvious one to me, but courier companies are everywhere. They are 
no longer just designated companies, but can be broken down into people on pushbikes, as well as those 
transport disrupter companies such as Uber, and a range of other companies that are not just delivering 
passengers but food product. Who is to know that people are not using those sorts of service deliverers to move 
things such as drugs around the place? I think this is a smart move; well, it is not necessarily a smart move, but it 
is about keeping up with constant change to try to stop the distribution of drugs. As I said, sometimes we have to 
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take a hard approach for the benefit of the general community. I do not think that the Misuse of Drugs 
Amendment (Search Powers) Bill is a silver bullet. I do not think it will stop the problem or cure the issue, but it 
might be go part of the way towards putting up barriers to prevent drugs from reaching the marketplace. 
Noting that the change in the designated drug transit areas is similar to the provision in the South Australian and 
Northern Territory legislation, is it the result of any discussions at a ministerial council or Council of Australian 
Governments level or did it evolve naturally after the government had a look at what has happened in other 
places? The Attorney General might be able to respond to that when he gives his second reading reply. 

The bill provides that if a senior police officer with the rank of superintendent or above reasonably suspects that 
an area is being used or is likely to be used for the transport of prohibited drugs, prohibited plants or controlled 
precursors, the senior police officer may authorise the exercise of certain police powers in relation to the area. In 
an area to which the authorisation applies, police officers will have the power to stop and detain a vehicle and 
conduct searches, including preliminary drug detection tests on the vehicle and any persons or property in or on 
the vehicle, using an electronic drug detection system or a drug detection dog. The police will be able to allow 
a drug detection dog to enter any part of the vehicle, direct a person to open any part of the vehicle, and be able 
to move the vehicle to a place suitable for the exercise of the powers. The police will be authorised to 
immediately stop, detain and search a vehicle based on the fact that the vehicle is travelling through an area 
subject to an authorisation. However, in order to search a person, a police officer must satisfy the reasonable 
suspicion requirement currently contained in section 23 of the Misuse of Drugs Act. A positive result from 
a preliminary drug detection test will satisfy this requirement. Further limitations will apply in respect of the 
authorisation. The authorisation must define the area to which it relates and must not operate for an initial period 
exceeding 14 days. I ask the Attorney General to explain in his reply why the government chose a period of 
14 days and not seven or 21 days; why did it choose that particular period? The authorisation may also be subject 
to certain conditions specified by the granting officer, may be renewed from time to time by a senior police 
officer for a period not exceeding 14 days, and may be varied or revoked by a senior police officer at any time. 
Additionally, only three authorisations will be able to operate at any one time. Certain limitations will also apply 
in the area subject to an authorisation. The area cannot be situated in the Perth metropolitan area, nor can an area 
exceed five square kilometres. I ask the Attorney General—where has he gone; has he disappeared?—why the 
area cannot be located in the Perth metropolitan area and why a five-kilometre limitation was placed 
on the provision. 

This bill will also target the transportation of drugs into Western Australia by freight and/or courier companies. 
A senior police officer with a rank of superintendent or above will be able to authorise the exercise of certain 
police powers in freight and/or courier distribution facilities. In premises subject to an authorisation, a police 
officer will have the power to enter the premises and conduct a preliminary drug detection test on articles being 
sorted and dispatched within the premises using electronic drug detection devices or drug detection dogs. Police 
will be able to open and examine any article that produces a positive result during the preliminary drug detection 
test. As well the police being able to perform these additional functions, has there been any discussion or 
collaboration with courier companies or Australia Post about training staff who work in those types of 
distribution centres to assist them to identify packages that may be suspect, if you like, so that it is not just 
a one-sided thing? Has any work been done in that space? Certain limitations will apply to the authorisation. The 
authorisation must clearly define the premises to which it relates and must not operate for an initial period 
exceeding 24 hours. Only three authorisations will be able to operate at any time and the limitation will apply to 
the premise subject to the authorisation. Police officers will be able to exercise the powers of entry and search 
provided in the legislation only in parts of the premises that are used for sorting, storing and dispatching of 
articles. Police officers will not be able to enter to search articles contained in other areas within the facility such 
as staff offices or staffrooms. The bill is quite narrow in terms of the areas. It is quite defined and I think that is 
a sensible and appropriate approach in the circumstances. The government advises that major freight distribution 
companies in Western Australia support the legislative changes. The Attorney General might advise 
which companies the government has been in contact with and if any concerns were expressed about how this 
will be managed. 

Reporting and reviewing requirements have been included in the bill. The Commissioner of Police will be 
required to report to the minister each financial year certain information in relation to the exercise of powers 
under the new part 4A of the act. The information required to be reported on includes the number of 
authorisations made under part 4A, areas of the state that were subject to vehicle-search authorisations and the 
premises that were subject to premises-search authorisations. The minister will be required to table in Parliament 
within 12 sitting days the report received from the Commissioner of Police. There is also as statutory review 
requirement in the legislation after five years. 

This is fairly contained legislation that pretty much deals with specific areas that will enable police to better 
identify and to stop and search if required. It targets courier companies and specified designated transit areas so 
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it is quite tidy, if you like, in that regard. As I said, it is not necessarily the be-all and end-all, but the 
manufacturing and distribution of drugs in the community it is an ever-evolving situation and in some ways the 
difficulty is the time it takes to get these types of bills into the house to try to keep up with changes. I dare say 
that over the next couple of years further changes will be required as new technology is used. We saw the 
supply, sale and distribution of drugs in the Silk Road example which, I think, operated out of the United States. 
I think it has been shut down, but I imagine that it was set up in such a way that distribution centres and courier 
companies were key to the operation of that organisation. Identifying that portal, if you like, as an area that needs 
to be monitored or investigated is sensible. 

Part of the key for the community is not just dealing with the process, the end product and the penalty. We 
always have to focus on prevention and how to encourage people to not use drugs. We have to make sure that we 
intervene before these types of problems become entrenched. It is a very complicated situation. We need to make 
sure we have an effective law enforcement approach. It is about not only legislation, but also enabling the 
appropriate authorities to have the right levels of access taking into account individuals’ rights and 
responsibilities. I personally think that this bill has met that test. We also need to make sure that those people 
who use drugs have full and appropriate access to effective treatment and support circumstances. I think that 
those four areas will continue to provide challenges for everyone in the community and government. Sadly, I do 
not think we will eradicate illicit drugs use entirely. This bill is simply a mechanism to try to prevent the product 
from getting to market. It is simply one of the elements we need to reduce the possibility of people using drugs 
and to reduce or shut down the business opportunities for those who put the product out to market. 

Having raised just a couple of fairly simple questions that I am sure the Attorney General will be able to deal 
with in his reply, I indicate again that the opposition supports the bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [12.30 pm]: — in reply: I thank 
Hon Kate Doust for indicating the opposition’s support for the Misuse of Drugs Amendment (Search Powers) 
Bill 2016. I was encouraged to understand that following the briefings that the Greens had received, the Greens 
would also be supporting the second reading of the bill. Nevertheless, I understand that Hon Lynn MacLaren has 
had certain matters drawn to her attention that have caused her to be cautious about supporting the legislation. 
I hope that after my response to that correspondence from the Law Society of Western Australia, she may yet be 
persuaded to change her mind again. 

One of the matters that was raised by Hon Lynn MacLaren is the treatment of drug addiction and the like as 
a health problem. That is a debate for another day. However, one of the problems faced by this community, and 
many others, is that there is a ready source of illicit drugs. Sadly, those illicit drugs are becoming more potent 
and more dangerous to their users. Perhaps of greater concern, they are becoming more dangerous to the people 
around those users. Whereas in only very limited circumstances is cannabis a problem for anyone other than the 
user, meth and its analogues are of considerable danger to any person. Therefore, the strategy that this state 
government has adopted is to not only address addiction and the problems caused by the use of those drugs to the 
user, but also attempt, through mechanisms such as this bill, to restrict, if not entirely eliminate, the sources and 
avenues of supply of these illicit drugs to those who wish to traffic them. Hence the focus in this bill is to 
provide greater powers to WA Police with respect to limited time, limited place and limited scope of operation, 
to address transport distribution routes and transport distribution centres. 

Hon Kate Doust asked a number of questions, and I will conveniently deal with those questions first. She asked 
whether this bill was the product of some Council of Australian Governments or ministerial council discussion. 
I am informed that the bill came about as part of the development by WA Police of a meth enforcement action 
plan. It has been informed by the experience in South Australia and the Northern Territory. The member referred 
to the 14-day time limit in particular areas. The basis for choosing that 14-day time limit is that it aligns with the 
time limit in South Australia and the Northern Territory. The member also asked questions about the exclusion 
of the Perth metropolitan area, and the limit of five square kilometres for the area to be interdicted under the 
power to search vehicles and the like. The legislation in South Australia and the Northern Territory provides that 
an area cannot be declared that is within 30 kilometres of the capital city’s general post office. The reason we 
have utilised the Perth metropolitan area as an exclusion zone is that it is similar in nature, and WA Police are 
used to applying other laws, such as the bail laws, inside and outside the Perth metropolitan area. If an exclusion 
area were to be declared within the Perth metropolitan area, it would not only increase the likelihood of traffic 
congestion, but also people could attempt to use side streets and back streets to avoid being searched. In areas 
outside the Perth metropolitan area, issues of avoidance are very much reduced. Therefore, regard has been given 
to convenience to the public, at the very least, and also there is an element of pragmatism and practicality, if you 
like, in being able to have a zone within the Perth metropolitan area in which the police can do preliminary 
testing and search vehicles and the like. The size of the exclusion zone was based on the provisions in 
South Australia and the Northern Territory. In South Australia, the limit is five square kilometres. In the 
Northern Territory, the limit is much smaller—it cannot be any larger than three square kilometres. Part of the 
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value of being able to search vehicles in a particular place through designating an area is that we can pick the 
major transport routes that are being used to either supply communities or provide access to and from the state. 
Hence, that is more important than trying to detect these drugs within the city, because the practicalities of that 
situation may not be amenable to enabling that to be done. 

Hon Kate Doust asked about the requirement to report, each financial year, certain information. I will answer 
that more generally, and that may cover the specific question asked by Hon Kate Doust. The reporting provisions 
in the bill for the Commissioner of Police are similar to those contained in the South Australian and 
Northern Territory legislation. Although the bill does not provide for specific oversight of police powers, 
oversight can nevertheless occur through other means. A person who feels aggrieved about the exercise of 
powers by police officers will be able to lodge a complaint with WA Police, and that will be investigated. 
Alternatively, it will be open to a person to make an allegation of misconduct to the Corruption and Crime 
Commission. Oversight is provided through the criminal justice system for persons who may have been charged 
with offences as a result of the exercise of these powers by police officers. It would be open to the courts to 
dismiss the charges if they believed they resulted from the unlawful use of powers by police; or, alternatively, 
the courts could rule that some of the evidence gathered by police was inadmissible. 

Hon Kate Doust asked about training more generally for people who work at distribution centres. I am not aware 
whether any formal program to that effect has been put in place. Much of the support for these powers to be used 
in distribution centres has come from people who operate those centres. Therefore, I would be surprised if they 
have not put in place, or have on the basis of their own experience, something that will alert them to suspicious 
parcels that might need to be drawn to the attention of the authorities. I do not know whether there is a training 
program, but I can get some advice about that and inform the member through different means. 

Hon Kate Doust: If you will take an interjection, sometimes it is not just the parcel distribution centres that need 
to be looked at. I know, having worked in the retail and warehousing industry, that there are some large 
distribution centres for retail stock and parcels. It would be interesting to know whether those places will also be 
looked at. I am not suggesting that is an issue, but if we are looking at distribution places, it would be interesting 
to look at those places, too. 

Hon MICHAEL MISCHIN: I will draw that to the attention of the responsible minister. 

Hon Lynn MacLaren raised a number of matters that were agitated by the Law Society of WA in correspondence 
in September this year following, as I understand it, the passage of this bill through the other place. The 
criticisms essentially amount to the following. Firstly, the Law Society of Western Australia is concerned that 
the bill eliminates the requirement to have independent supervision of the exercise of search powers, as it 
transfers the granting of those powers from a justice of the peace, in the manner of granting search warrants, to 
a member of the police force. Secondly, it is concerned about whether clauses of the bill that are intended to 
limit the repeating or overuse of authorisations are capable of achieving their intended purpose. I will provide 
a rather lengthy response because I think it is important that this be understood and appreciated for the purposes 
of assessing the bill’s merits. Dealing with the first issue first, the authorisation of powers, the bill empowers 
senior police officers to authorise the exercise of vehicle and premises search powers. The Law Society is 
concerned that the bill creates an unjustifiable shift in the balance of those powers between police and citizens, 
as it transfers the authorisation of these powers from justices of the peace to senior police officers, eliminating 
any requirement to have independent supervision of the authorisations by a judicial or quasi-judicial officer. 

The power to authorise the exercise of vehicle and premises search powers has been vested in senior police 
officers—that is, superintendents and above, as opposed to justices of the peace—in order that there can be 
operational effectiveness. It is more effective for a senior police officer, who is completely informed of the 
situation and understands the operational implications of the exercise of the powers, to be able to authorise the 
exercise of those powers. Further, unlike search warrants, which allow police officers to physically search 
a place or vehicle, anything in that place or vehicle and any person in that place or vehicle, the search powers 
under the bill are much more limited. Under the bill, police officers are empowered to conduct a preliminary 
drug detection test only on people, and articles in their possession, who are in a drug detection area, and on 
consigned articles in delivery business premises, not private or household premises. A preliminary drug 
detection test involves using a drug detection dog or electronic drug detection device to scan the articles, so there 
is nothing invasive about that preliminary test. To actually physically search people, and items in their 
possession, who are in a drug detection area, the preliminary drug detection test must produce a positive result to 
satisfy the reasonable suspicion threshold currently contained in section 23 of the Misuse of Drugs Act 1981. 
The bill does not create any new powers to physically search people or articles in their possession. Currently, 
that can be done on the basis of reasonable suspicion. Those searches will continue to be done on the basis only 
of a reasonable suspicion within the powers that already exist. All that this bill provides is that a certain area can 
be subject to the preliminary drug detection test and elevate a positive result to that as a basis for a reasonable 
suspicion. Hon Kate Doust highlighted, in the case of the trafficking of drugs, how a reasonable suspicion may 
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not be something that is readily apparent or readily established simply by appearances and the like. Although one 
may have, through circumstances, a suspicion, the question is: how can that be based on reasonable grounds? 
That is an intellectual exercise. This provision facilitates that by giving, commonsensically, a positive result 
from a drug detector dog or a scanning device as a basis for such a reasonable suspicion and, hence, allowing the 
other powers already in existence to be used. 

To physically open and inspect the consigned articles in a delivery business premises, the preliminary drug 
detection test must produce a positive result to satisfy the reasonable suspicion requirement contained in 
proposed subsection 20I(2)(e). It is also worth noting that South Australia and the Northern Territory, which 
have drug detection area legislation in place, also vest the power of authorising the exercise of search powers in 
senior police officers. The new powers have been drafted due to the current difficulty that police officers have 
been experiencing in obtaining a search warrant for drug offences that are committed in vehicles and delivery 
business premises. Currently, to be granted a search warrant for a vehicle or a delivery distribution centre, 
a police officer has to establish that the offence is suspected to have been committed, or may be committed, in 
that particular vehicle or in those premises. If the Western Australian Police has intelligence that relates to 
a specific vehicle or premises, officers will still apply for a search warrant and use the powers granted under that 
search warrant. For drug transit routes, however, and drugs being transported via delivery businesses, albeit 
unwittingly, it can be extremely difficult to establish that a particular vehicle or parcel contains prohibited drugs. 
Often, the Western Australia Police will be aware that drugs are being transported in this manner, but do not 
have the specific intelligence to identify a particular vehicle or delivery business premises. The powers contained 
in the bill will allow police officers to target the transportation of prohibited drugs, particularly 
methylamphetamine, when the reasonable suspicion threshold for search warrants cannot be established. The 
powers established under this legislation are limited and do not raise the sorts of concerns that the Law Society 
has regarding this. The other powers to search and the like will still be exercised as they have been in the past. 
There are checks and balances on this. The bill, while creating new powers for the Western Australia Police, 
imposes various checks and balances to ensure that the powers are exercised fairly. For example, although 
a reasonable suspicion requirement does not need to be satisfied to search a vehicle in a drug detection area, 
a reasonable suspicion threshold must be satisfied in the granting of an authorisation for that area. To grant 
a vehicle search authorisation, a senior police officer must be satisfied that there are reasonable grounds to 
suspect that that area is being used, or is likely to be used, for the transport of drugs. 
A reasonable suspicion requirement does not need to be met in the granting of a premises search authorisation. 
However, there are limitations on the exercise of search powers in those premises. An authorisation allows 
a police officer to conduct only a preliminary drug detection on consigned articles. To open and inspect 
a particular consigned article, the police officer must still satisfy the reasonable suspicion requirement. Further, 
police officers can conduct preliminary drug detection only on consigned articles located at parts of the premises 
used for storing, sorting or dispatching consigned articles. That prevents officers from exercising their powers in 
areas such as staffrooms or staff offices. It is important to note that the major courier companies in WA were 
consulted prior to the drafting of the bill, and were all extremely supportive of the legislation. Those 
organisations included DHL, Toll, TNT, Mainfreight Distribution, Direct Freight Express and the Freight and 
Logistics Council of Western Australia. Apart from the general public interest in this, that is because those 
organisations presumably object to the fact that their legitimate, very worthy services are being abused by those 
who seek to traffic in deleterious substances and endanger the public through supplying users of those 
substances. They are being used as innocent agents in drug trafficking at a significant level. I understand and 
applaud their concerns about that. 
To ensure that there is independent review of the authorisations and the exercise of the powers granted therein, 
proposed section 42A of the bill imposes an annual reporting requirement on the Commissioner of Police. The 
commissioner is obliged to report to the minister on the number of authorisations issued, the areas or premises 
the authorisations related to, the period during which the authorisations operated, the number of occasions on 
which a drug was detected by a preliminary drug detection test and the number of occasions on which a drug was 
detected after a parcel or package was opened at the premises. Further, the annual report must also contain 
a statement of any defect or irregularity identified in an authorisation. Upon receiving the report, the minister 
must lay the report before each house of Parliament within 12 sitting days. Again, that provides additional 
oversight over the use of these powers and an ability for members who may still have concerns about their 
operation to question the government about the manner in which these powers have been operated. Additionally, 
proposed section 42B of the bill imposes a review requirement of proposed part 4A. The minister is obligated to 
conduct a review of the operation and effectiveness of part 4A five years after commencement. The minister 
must lay the report of the review before each house of Parliament within two years after the end of the five-year 
period. Therefore, Parliament will be able to scrutinise both the exercise of powers by WA Police annually and 
the effectiveness of the powers contained in the bill after five years of operation. 
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The second criticism of the law society relates to the use of authorisations and the number of them. The bill 
limits the number of authorisations that can be in force at one time, but does not limit the number of times an 
authorisation can be renewed. The law society is of the opinion that this was not made clear in the second 
reading speech and is concerned that the ability to renew an authorisation without a limitation on how many 
times renewal can occur could adversely affect the freedom of movement of Western Australian citizens. I said 
that only three authorisations will be able to operate at any one time, when referring to both vehicle and premises 
search authorisations. This legislated period refers to the operation of three separate authorisations at any one 
time; there is no mention of a legislated limit on consecutive authorisations for an area or premises. In fact, 
I made that clear in my second reading speech when I also stated that an authorisation may be renewed from 
time to time by a senior police officer. 
Proposed sections 20B(6) and 20C(5) of the bill provide that an authorisation, which is issued when three 
authorisations are already in force, has no effect. These provisions do not refer to consecutive authorisations for 
the same area—that is, the renewal of an authorisation—but to three separate authorisations. In fact, the bill makes 
it clear at proposed sections 20B(5)(b) and 20C(4)(b) that an authorisation may be renewed more than once by 
a senior police officer without placing a limit on how many times renewal can occur. However, although the bill 
could technically allow an authorisation to be rolled over indefinitely, the use of powers in this way would be 
highly ineffective for WA Police. Put simply, the powers will not be used in this manner because there is no point 
in doing so. The situation can be likened to having a booze bus constantly situated in the one location. The 
randomness of the booze bus location may be an effective deterrent generally and may produce some results in 
detecting those who are in breach of the drink-driving laws, but having one stationed in one place all the time is 
counterproductive because people will pretty quickly learn to avoid that area. Criminals, in particular, will quickly 
learn to avoid sending their parcels through a particular distribution centre or, indeed, along a particular transport 
route if they know that the police constantly renew their applications and have an extensive ability to stop any 
vehicle going in or out of that area or to search those premises. Instead of using DHL, they will use Toll, for 
example. Furthermore, in order to renew a vehicle search authorisation, a senior police officer must again meet the 
reasonable suspicion requirement, which is required to be satisfied prior to the granting of the initial authorisation. 
He is not simply rubberstamping; he has to turn his mind to it. With police resources always being limited, there are 
better ways of doing the job than simply rolling over an authorisation that is not showing any results. 
It is worth noting that the legislation in South Australia and the Northern Territory also imposes a limit on how 
many authorisations can operate at the same time, which is three. However, South Australia does not place 
a limit on the number of times an authorisation can be renewed. In the Northern Territory, an authorisation may 
be given for an area that was subject to an authorisation that has expired. Although that is not a renewal as such, 
there is no limit on how many times an authorisation can be granted for that area. The limitation on the number 
that may be in operation at any given time is itself a check on the use of the powers. If there is a limited number, 
only three, that can be in operation at any one time, we would want to use those authorisations to the best 
capacity to detect the trafficking of drugs rather than simply in the one place if it is going to be 
counterproductive or achieve diminished marginal returns. 
I trust that the honourable member is allayed in her concerns. I hope, given that we are coming up to Christmas 
and all, she may be persuaded to revert to her original view, which I thought was a very sound one—that this 
legislation should be supported at the second reading. I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and passed. 
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